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subsequent independent action by the principal — because, in either of these 
cases it is properly the sole prerogative of the principal to elect how and 
when he will enforce a cause of action belonging solely to himself, and for 
the additional reason, in the first case, of the anomaly of the surety's re- 
covering over against the plaintiff on a cause of action not his own. 



Anderson v. Commonwealth.* 

Supreme Court of Appeals: At Richmond. 

December 4, 1902. 

1. Cbiminax Law — When bill of exception filed — Record — Verity. Where 

a bill of exception in a criminal case appears on its face to be made a 
part of the record, and the clerk certifies it as such, and sentence was 
pronounced on the prisoner at the same term at which he was convicted, 
this court will not presume that the bill of exception was filed after 
the adjournment of the term, although the record shows that the pris- 
oner was allowed thirty days in which to tender his bill of exception. 
The record, not showing any irregularity, is to be taken as importing 
absolute verity, and presumptions of irregularity will not be indulged. 

2. Cbtminal Law — Evidence — Attempt to escape. Evidence of an attempt 

to escape may be considered by the jury along with other facts and 
circumstances tending to establish the guilt of an accused. The nearer 
the attempt is to the time of the commission of the offence the more 
weight it will be entitled to, but the circumstance should be cautiously 
considered, as it may be attributable to a number of other reasons than 
consciousness of guilt. 

3. Criminal Law — Venue — Burden of proof — Judicial notice. All crimes 

are local, and are to be tried in the court having jurisdiction of the 
locality where they are committed. The burden on the commonwealth 
to prove that the offence was committed within the jurisdiction of the 
trial court is just as great as it is to prove the commission of the 
offence itself. The court will not take judicial notice of the fact that 
a particular locality or an unincorporated hamlet is in a particular 
county. 

Error to a judgment of the Circuit Court of Campbell county, 
rendered March 22, 1902, affirming the judgment of the County 
Court of said county, rendered December 10, 1901, whereby the 
plaintiff in error was sentenced to the penitentiary for a period 
of eight years on a conviction of murder of the second degree. 

Reversed. 

'Reported by M. P. Burks, State Reporter. 
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On the hearing of this case in the Circuit Court, on a writ of 
error awarded to the County Court, a bill of exception was taken 
to the action of the Circuit judge in directing a certificate of the 
clerk of the County Court to be filed before him showing when the 
bills of exception taken in the County Court were filed. This bill 
of exception is as follows : 

"Be it remembered that on the hearing of this cause on the record as made 
up in the County Court, which is hereby made a part of this bill of excep- 
tions as is fully set out herein, and on the petition of the plaintiff in error, 
praying that the judgment of the County Court be set aside and a new trial 
awarded, the Court, in delivering its opinion overruling the said prayer of 
the plaintiff in error, and refusing to grant him a new trial, of its own 
motion ordered a certificate of S. C. Goggin, the clerk of the County Court 
of Campbell county, stating at what time the bills of exception in this 
cause were first received in this office, filed and made a part of the record 
in this case, which was accordingly done; and counsel for the plaintiff in 
error first saw and heard of said certificate after it was so filed and made 
a part of the record, having theretofore had no notice or suggestion that 
anything had been or would be considered on said hearing except the record 
as made up in the County Court, and filed with said petition ; and thereupon 
the plaintiff in error excepted to this said opinion and action of the court 
in so introducing and filing said certificate, and this his bill of exceptions 
tenders and prays that the same may be signed, sealed and saved to him; 
and made a part of the record in this case; and the same is accordingly 
done." 

Howell C. Featherston and A. 8. Hester, for the plaintiff in error. 
Attorney-General William A. Anderson, for the commonwealth. 
Cakdwell, J., delivered the opinion of the court. 

This is a- writ of error to a judgment of the Circuit Court of 
Campbell county affirming the judgment of the County Court of 
that county, sentencing plaintiff in error to the peniteneiary for a 
term of eight years for murder. 

It is argued on behalf of the commonwealth that the bills of 
exception taken by plaintiff in error at his trial are not properly 
a part of the record here, because not tendered and signed during 
the term at which he was tried. 

All that can be alleged in support of this contention is that the 
record shows that the defendant (plaintiff in error) was allowed 
thirty days in which to tender his bills of exception, and that he 
was sentenced at the same term, but that he took the thirty days 
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or any part thereof nowhere appears. On the contrary, it. appears 
from each bill of exception, under the signature and seal of the 
presiding judge, that it is "made a part of the record," and the 
clerk certifies the whole, including the bills of exception, as the 
record of the proceedings at the trial. 

Nothing affirmatively appearing in the record to show irregularity 
in the proceedings, it is to be taken as importing absolute verity, 
and presumptions of irregularity are not permitted. Gilligan's 
Case, 99 Va. 822 ; Beed's Case, 98 Va. 817 ; Dove's Case, 82 Va. 301. 

Of the assignments of error, two of them only require our con- 
sideration, as the others are not likely to arise upon another trial 
of the cause. 

Exception is taken to the ruling of the trial court permitting the 
introduction of evidence showing that plaintiff in error, six weeks 
after the homicide with which he is charged, and twelve days before 
the term of the court at which he was tried began, attempted to 
break jail and escape. 

This ruling is not erroneous. When a suspected person attempts 
to escape or evade a threatened prosecution, it may be argued 
that he does so from consciousness of guilt ; and though the 
inference is by no means strong enough by itself to warrant 
a conviction, yet it may become one of a series of circum- 
stances from which guilt may be inferred. An attempt to 
escape or evade prosecution is not to be regarded as a part 
of the res gestae, but only as a circumstnace to be considered 
by the jury along with the other facts and circumstances tending to 
establish the guilt of the accused. The nearer, however, to the 
commission of the crime committed, the more cogent would be the 
circumstance that the suspected person attempted to escape, or to 
evade prosecution, but it should be cautiously considered, because 
it may be attributable to a number of other reasons, than conscious- 
ness of guilt. Wharton's Crim. Ev., sees. 750-51. 

The remaining assignment of error is the refusal of the court 
to set aside the veridct on the ground that it is contrary to the law 
and theevidence. 

The indictment charges that the murder, for which the plaintiff 
in error was tried and convicted, took place in the county of Camp- 
bell, but there is not the slightest proof in the record that such is a 
fact. The only proof as to the location of the crime is that it took 
place at "Anderson's Store," about a quarter of a mile or more 
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from "Lynch's" or "Lynch's Station/' but neither "Lynch's Sta- 
tion" nor "Anderson's Store" is shown to be located in Campbell 
countv. 

It is contended, however, that the court should take judicial 
notice that "Lynch's Station" is in Campbell county, and deduce 
from that fact that "Anderson's Store" is also in that county. 

"When a crime is committed in an incorporated town, the court 
will notice in what county the town is situated." State v. Reader, 
60 Iowa, 527. It was, therefore, held in Sullivan v. People, 122 
Ills. 385, 13 N. E. 248, that proof that a crime was committed in 
Chicago is proof that it was committed in Cook county, judicial 
notice being taken that Chicago is in Cook county. But courts 
will not take judicial notice that a particular locality is within a 
county ; nor of the local situation and distances in a county. Note 
to Oliver v. State of Alabama, 4 L. E. A. 33, and authorities cited. 

We have been cited no authority, and we have been unable to find 
any, for taking judicial cognizance of the fact that a point a given 
distance from Lynch's Station, an unincorporated hamlet or village, 
is in the county of Campbell. 

All crimes are local, and must be tried in the court which has 
jurisdiction over the locality where they are committed. The 
burden is just as great on the commonwealth to prove that the 
offence was committed within the jurisdiction of the trial court as 
it is to prove the commission of the offence itself. Fitch's Case, 92 
Va. 824, and authorities cited ; also Butler's Case, 81 Va. 163 ; and 
Savage's Case, 84 Va. 585. 

There being no proof in this case of the jurisdiction of the 
County Court of Campbell to try it,, the Circuit Court erred in 
affirming the judgement of the County Court; therefore, its judg- 
ment must be reversed and annulled, the verdict of the jury set 
aside, and a new trial awarded. Reversed. 

NOTE. — The only point of novelty in this case is the ruling, that although 
the record in a criminal proceeding recite permission to defendant to tender 
his bill of exceptions within thirty days from the rising of the court, it will 
be assumed, nothing appearing in the record to the contrary, that the bill 
of exceptions was tendered and signed in term and not in vacation — the 
latter being unauthorized. 

The Act of February 15, 1901 (Acts 1901, p. 186), authorizing the 
signing in vacation of bills of exception "in a case at law," by consent of 
parties, is probably not applicable to criminal cases, and hence is not re- 
ferred to in the opinion. That Act is amendatory of section 3385 of the 
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Code — a section which is understood to be applicable to civil cases only, 
since bills of exception in criminal cases are particularly provided for by 
section 4050 of the Code, which remains unamended. No reason is per- 
ceived, however, why the same privilege of signing bills of exceptions in 
vacation should not, by a similar amendment of section 4050, be extended 
to criminal cases. 

The ruling that the court will not take judicial knowledge of the fact 
that a particular locality, a quarter of a mile from an unincorporated ham- 
let named, is in a certain county, is plainly sound. 

We are advised by a correspondent that the latter point was not passed 
upon by the circuit court in affirming the judgment of the county court, 
but that the affirmance was based solely on the assumption that the bill of 
exceptions was signed in vacation and was, therefore, not properly a part 
of the record. 



Nicholas and Others v. Nicholas and Others.* 

Supreme Court of Appeals: At Kichmond. 

November 20, 1902. 

1. Paeol Gift of Land — Code, sec. 2J f tS. Under the provisions of Sec. 

2413 of the Code, which went into effect May 1, 1888, there can be no 
parol gift of land though followed by possession thereunder and im- 
provement of the land by the donee or those claiming under him, and 
such a gift, if made and followed by such possession and improvements, 
carries with it no right to a conveyance of the land to the donee. 

2. Advancements — Eotehpot — Code, sees. 2413 and 2561 to be read to- 

gether. An advancement is a giving by anticipation of the whole or a 
part of what it is supposed a child will be entitled to on the death of a 
parent. But in considering what advancements are to be brought into 
hotchpot under the provisions of sec. 2561 regard must also be had to 
sec. 2413, forbidding parol gifts of land. The two sections are to be 
read together. 

3. Pabent and Chub — Claim for board and services — Proof. The claim of 

a son for board of, and attention to, his father in his lifetime must be 
established by satisfactory evidence of a contract for payment. The 
law will not imply a contract to pay. 

Appeal from a decree of the Circuit Court of Bockingham 
County pronounced April 23, 1900, in a suit in chancery where one 
of the appellants, George M. Nicholas, was the complainant, and 
the other appellant and the appellees were the defendants. 

Reversed in part. 

• Reported by M. P. Burks, State Reporter. 



